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A Bilt for an Act entit.led: tfAn Act settinq limits in cl_osed

basins for appropriations of ground water exempt from permitting

based on aquifer characteristics; and amending secLions B5-2-r02,

and 85-2-306, MCA."

Be it enacted by the Legislature of the State of Montana:

Section 1. Section B5-2-L02, MCA, is amended to read:

"85-2-L02. Definitions. Unl-ess the context requires
ofhcrwiso- in ]-hic r.h:nJ-ar J-ho fnlInwina rlofinif innc :nnlrr.rrLev, urrro urrqyLs!, Ltls !vf !vwrtl\j ug!rlltLrullD d}/}/Ly .

/11 llAnnrnn-i al- alf mn 5n..rrl.uljrrd.Le nleans :

(a) to divert, impound, or
qJ- nnk r^rr1- ar . ^11-^*.i f ,, ^F ..-+^FuLvurL vvqLsr, q \1ucltIL_LLy uI wd.LeI

(b) in the case of a public

accordance with 85-2-316;

withdraw, including by stock for

for a beneficial use;

agency, Lo reserve water in

(c) in the case of the department of fish, wildlife, and

parks, to change an appropriation right to instream flow to

protect., maj-ntain, or enhance streamflows to benefit the fisherv
resource in accordance with B5-2-436;

(d) in the case of the United States department of
agriculture, forest service:

(i) instream flows and in situ use of water created in
B5-20-L401, Article V; or

WPIC
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(il) to change an appropriation right to divert or withdraw

water under subsection (1) (a) to instream flow to protect,

maintain, or enhance streamffows in accordance with B5-2-32A;

(e) temporary changes or leases for instream fl-ow to

maintain or enhance instream fl-ow to benefit the fisherv resource

in accordance with B5-2-408;

(f) a use of water for aquifer recharge or mitigation; or

(q) a use of water for an aquifer storage and recovery

project as provided in 85-2-368.

(2) "Aquifer recharge" means either the controll-ed

subsurface addition of water directly to the aquifer or

control-led application of water to the ground surface for the

purpose of replenishing the aquifer to offset adverse effects

resul-ting from net depletion of surface water.

(3) "Aquifer storage and recovery project" means a project

invol-ving the use of an aquifer to temporarily store waLer

through various means, including but not limited to injection,

strrfar-o snrcadr -- ^*r .i ^F.i'r +r:.1-.i nn _ rlrai n f i el cls. (-)r anotherOU!!qUE OPIgALfIIfV c|.If\f IIlrfIL!qLfVllt V!q!rr !lsJsJ, v! qllV

department-approved method. The stored water may be either pumped

from the injection well or other wells for beneficial use or

allowed to naturally drain away for a beneficial use.

(4) "Beneficial- use", unfess otherwise provided, means:

(a) a use of water for the benefit of the appropriator,

other persons r ot the public, including but not l-imited to

agricultural-, stock water, domestic, fish and wildlife,

industrial, irrigation, mining, municipal, power, and

recreational uses;

LC BOO3
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(b) a use of water appropriated by the department for the

state water reasing program under B5-2-L4r and of water reased

under a valid l-ease issued by the department under B5-2-r4L;

(c) a use of water by the department of fish, wildlife, and

parks through a change in an appropriation right for instream

flow to protect, maintaj-n, or enhance streamfrows to benefit the

fishery resource aut.horized under 85*2-436;

(d) a use of wat.er through a temporary change in
appropriation right or fease to enhance instream flow to benefit
t.he fishery resource in accordance with 8S-2-408;

(e) a use of water for aquifer recharge or mitigation,. or
(f) a use of water for an aquifer storage and recovery

project as provided in 85-2-368.

(5) "Certificate" means a certificate of water riqht issued

by the department.

(6) "Change in appropriation right" means a change in the

place of diversion, the place of use, the purpose of use, or the

^'l -^^ ^€ ^+^-^Prdce or storage.

(1) "Commission" means the fish, wildlife, and parks

commission provided for in 2-15-3402.

(B) ttConfined aouifertt meAns An aoui fer where orouncl waler

is under pressure significantlv qreater than atmospheric pressure

and is contained within qeoloqic favers that exhibit a

siqnificantl-v ]ower hvdraul-ic conductivitv than the qeofoqic

favers of unconfined acruifers in the area.

{fi-li-L "Correct and compl-et.e" means that the information
required to be submitted conforms to the standard of substantial

LC BOO3
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€nrm roarri rinn lfig informatiOn have been fil]-ed in with the! uYqrr rraY

required information for the department to begin evaluating

information.

LCBOO3

the

+LaLTIg

-f})-118.I "Decl-aration" means the declaration of an exist.ing

right filed with the department under section B, Chapter 452,

Laws of 1913.

1-lfll1.!| "Department" means the department of natural

resources and conservation provided for in Tit1e 2, chapter 15,

part 33.

{fi+lla "Developed spring" means any artificial opening or

excavation in the ground, however made, including any physical

alteration at the point of discharge regardless of whether it

resu1Ls in any increase in t.he yietd of ground water, from which

ground water is sought or can be obtained or through which it

fl-ows under natural- pressures or is artificially withdrawn.

f1A-lfl "ExisLing right" or "existing water right" means a

rialnt- t-n t-l-ra "Se Of water that wOul_d be prOteCted Under the l_aw

as it existed prior to JuIy 1, 1,913. The term incl-udes federal-

non-fndian and Indian reserved water riqhts created under federa]

l-aw and water rights created under state law.

{*1114) "Ground water" means any water that is beneath the

ground surface.

{f*lllSt "Late cl-aim"

forfeited pursuant to the

under 85-2-226.

{+}fl lSI "Mitigation"

means a claim to an existing right

conclusive presumption of abandonment

means the reallocation of surface

LC BOO3
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water or ground water through a change in appropriation
other means that does not resu]t in surface water beinq

introduced into an aquifer through aquifer recharge to

adverse effects resul-ting from net depletion of surface

11-#F(11\ rtMttn i n-inal i J-rrr| rnnr:taA ni t-.'\-vl...g means an Incorporateo crty

^---^ j -^r ^*r i nr-nrnnre1- od rrndor T-i tl a j nL,=nf ar ?v!VqrrrzsLl crrrLr rrtuu!yuroLEu u.,*v, UtldpLeI Z.
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ri^hf nr! f yrr L v!

offset
water.

or town

.ffi(18) "Permittt means the nermit to annrnnria.|-o issrred hrz\r'l,..g ev qPv!

i-ho rlan=rt-fr6nf Under 85-2-301 ihrnrrnh Aq-r-303 and B5-2-305urr!vqY11 vJ

throuqh B5-2-3I4.

-ffif (191 ttPersontt means anVvt',,l4

narfnorcllin nnrnnrrf in^ ofr{-at/q!Lrrs!DIIlyt VVrPV!qLlvllt DLaLC

the United States or any agency

nl- hor onf i trz

individual, assoc.iation,

agency, political subdivision,

of the United States, or any

-(+9fC_!-L (a) "Political subdivision" means ^-r, ^^trhtsr,4rry uvurrLy t

or districti nr-ornnr:i- orl ni l-tr nr .t- nt.rn nrrhl i a nnrnnrrl-'-J Ly ()r LOWrr, I,*--- *-lonf

created pursuant to state l-aw or other public

empowered to appropriate water.

body of the state

(b) The term does not mean a private corporation,
!ce^-i:{. inn .Lrvr,, Jr group.

+Z$+JZL "Salvage" means to make water available for

beneficial use from an existing valid appropriation through

application of water-savi-ng methods.

<fl+JzA- "State water reservation" means a water right

created under state l-aw after July 1, L913, that reserves water

for existinq or future beneficial uses or that maintains a

mi nimrrm f I nr^r, 'l a"a'l ^r ^"-'l i.l-rr nf r^r:l- or l-hrnrrahntrf thalrvvy, Jevel-r oT quaJ.*-j -..- year or

at periods or for defined lengths of time.

LC BOO3
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+22+l23L "Substantial credibl-e information" means probable,

believable facts sufficient to support a reasonab-le legal theory

upon which the departmenL should proceed with the action

requested by the person providing the information.
(24\ "Unconfined aquifer" means an aquifer that is not a

confined aqui-fer and that exhibits hvdrostatic pressure at the

wat.er table equal to atmospheric pressure and where the water

table is exposed to the atmosphere throuoh openings in the

overfvino materials.

-(2?IJEL "Waste" means the unreasonable loss of water

through the design or negliqent operation of an appropriation or

water distribution facility or the application of water to

anything but a beneficial- use.

+XleA "Water" means all water of the state, surface and

subsurface, regardless of its character or manner of occurrence,

including but not limited to geothermal water' diffuse surface

water, and sewage effluent.

@rJU) "Water division" means a drainage basin as defined

in 3-7-102.

12G1J2BL "Water judge" means a judge as provided for in

Tiflc 3- c.hanter'7.Jf

1#rJ22I "Water master" means a masLer as provided for in

Title 3, chapter 7.

12+)-lJgt "Watercourse" means any naturally occurring stream

or river from which water is diverted for beneficial- uses. It

does not include ditches, culverts, or other constructed

waterways.

LC BOO3
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€D-(31L "WeIl" means any artificial opening or excavation

in the ground, however made, by which ground water is sought or

can be obtained or through which it flows under natural pressures

or is art.ificiallv withdrawn."

{ Internal- References to B5-2-102:
75-5-470 x 82-4-355 x d5-z-r4,Lx lda-z-Jqux l

Section 2. Section 85-2-306, MCA, is amended to read:

"85*2-305. Exceptions to permit requirements. (1) (a)

Except as provi-ded in subsection (1) (b) , ground water may be

appropriated only by a person who has a possessory interest in
f ha nrnnar+- rr '.here the water i s f o l-re nrrf to beneficial use andv}/v! uJ yvfruls LtrE vvqLs! ro Lv vs yuL

exclusive property rights in the ground water development works

(b) If another person has rights in the ground water

development works, water may be appropriated with the written

consent of the person with those property rights otr if the

ground water development works are on national- forest system

l-ands, with any prior written special use authorization required

by federal law to occupy, use, or traverse national forest syst.em

lands for the purpose of diversion, impoundment, storage,

transportati-on, withdrawal, use, or distribution of water under

the certificate.

(c) If the person does not have a possessory interest in
tho roal rlrnrrortrr frnm urhinh l-lra arnrrnrl r^rrl.or m:rr hovYrrrvrf Lflu Yrvqrru

appropriated, the person shall provide to the owner of the real

property written notification of the works and the person's

intent to appropriate qround water from the works. The written

LC 8003
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notification must be provided to the landowner at least 30

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating

water. The written notification under this subsection is a

requirement only and does not create an easement in or over

real property where the ground water development works are

l-ocated.

LC8003

rlarzq

the
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^f 
; 

^^IlULIUE

the

(2) Inside the boundaries of a controlled ground water

area, ground water may be appropriated only:

(a) according to a permit received pursuant to 85-2-508; or

(b) according to the requirements of a rule promulgated

pursuant. to B5-2-506.

(3) (a)

outside Outside the boundaries of a control-l-ed ground water area,

a permit is not required before appropriating ground water by

means of a well- or developed spring:

aFFrrc'erri

--{+l (i) when the appropriation is made by a l-ocal

governmental- fire aqency organlzed under Title '7 | chapter 33, and

the appropriation is used only for emergency fire protection,

which may include encl-osed storage;
(ii) when a maximum appropriation of 350 qallons a minute or

l-ess is used in nonconsumptive geothermal- heatinq or cooling

exchanqe appl-ications, aII of the water extracted is returned

LC BOO3
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without delav to the same source aquifer, and the distance

between the extraction well and both the nearest existing well

and the hvdraulicall-v connected surface waters is more than twice

the distance between Lhe exl-ract-ion well and the iniection wel-l-,'

or

(iii) when the appropriation is not a combined appropriation

from the same source bv two or more wells or developed springs

alru -

(A) the aooroori at.i on 'i s orrlsi cle a basin closed pursuant to

Qq-?-?1 q Qq-)-?)1 ac-?-??n atr-r-??A Qq-?-?11 eq-?-?4? .,r

85-2-344, is 35 qallons a minute or l-ess, and does not exceed 10

acre-feet a vear;

(B) the appropriation is from a confined aquifer inside a

basin closed pursuant to B5-2-319. 85-2'327, B5-2-330, 85-2-336,

85-2-347. 85-2-343. or 85-2-344. is 35 oallons a minute or less,

and does not. exceed 10 acre*feet a year,' or

(C) the appropriat.ion is from an unconfined aquifer inside a

basin closed nursuant to B5-2-3I9. 85-2-321, B5-2-330, 85-2-336,

B5-2-34L 85-2-343. or 85-2-344, is 35 qall-ons a minute or Iess,

and does not exceed 5 acre-feet a vear.

arear;-pgrm

*rn:m

ryrwr'
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(b) (i) Within 60 days of completion of the wel-l or

developed spring and appropriation of the ground water for

beneficia1 use, the appropriaLor shal-I file a notice of

^^mh 
l al- i nn r.ri i-h l-ha r{anr rl- manl- n n r Fnrm nrnrli rlarl l.rrz {- he,,-;h the department on a form provided by the

department through its offices.

(ii) Upon receipt of the notice, the department shall review

the notice and may, before issuing a certificate of water right,

return a defective notice for correction or completion, together

with the reasons for returning it. A notice does not lose

priority of filing because of defects if t.he notice is corrected,

completed, and refil-ed with the department within 30 days of

notification of defects or within a further time as the

department may aI}ow, not to exceed 6 months.

(iii) If a notice is not corrected and completed within the

time allowed, the priority date of approprlation is the date of

refil-ing a correct and complete notice with the department.

(c) A certificate of water right may not be issued until a

correct and complete notice has been filed with the department,

incl-uding proof of l-andowner notification or a written federal-

special use authorization as necessary under subsection (1). The

original of the certificate must be sent to the appropriator. The

department shall- keep a copy of the certificate in its office in

Hel-ena. The date of filing of the notice of completion is the

date of priori-ty of the right.

10 LC 8003
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(4) An appropriator of ground water by means of a well or
rlorro l nnorl qnri na F i rcf nrlF +s sy!rrrv rrlrL yuL co beneficial use between Januaty I,

7962, and JuIy 1, 19'13, who did not file a notice of completion,

as required by laws in force prior to April 14, 1981, with the

county clerk and recorder shall file a notice of completion, as

provided in subsection (3), with the department to perfect the

water right. The filing of a claim pursuant to 85-2-227 ts

sufficient notice of completion under thi-s subsection. The

priority dat.e of the appropriation is the date of the filing of a

notice, as provided in subsection (3), or the date of the filing

of the claim of existing water right..
(5) An appropriation under subsection (4) is an existing

right, and a permit j-s not required. However, the department

shall acknowl-edge the receipt of a correct and complete filing of

a notice of completion, except that for an appropriation of 35

gallons a minut.e or less, not to exceed 10 acre-feet a year, the

department shall issue a certificate of water right. If a

certificate is issued under this section, a certificate need not

be issued under the adjudication proceedings provided for in

85-2-236.

(6) A permit is not required before constructing an

i-mpoundment or pit and appropriating water for use by livestock

(a) the maximum capacity of the impoundment or pit is less

than 15 acre-feet;

(b) the appropriation is less t.han 30 acre-feet a

(c) fhe annrooriation is frOm a Source other than\v/

year,'

r. ann?11
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nerenni al f I orn-i -- ^!*^--' ^rdt/u!vrrlrrur !rvvVIIl9 DLlEoftt, Ali

(d) the impoundment or pit is to be constructed on and will-

be accessible Lo a parcef of land that is owned or under the

control- of the applicant and that is 40 acres or larger.

(7) (a) Within 60 days after constructing an impoundment or

ni I 1- lro :nnrnnri:f nr eh:l I 3nn'l r' €^r = na76 j | :q nroqnri harl l-rr;PLLt L]IY dyPr\Jy!raLv! rrrq!r A}/yJy !Ur A yslrrrru qo y!eourlvEu uy

this part. Subject to subsection (7) (b), upon receipt of a

correct and complete application for a stock water provisj-onal

permit, the department shall automatically issue a provisional

permit. If the department determines after a hearing that the

rights of other appropriators have been or will be adversely

affected, it may revoke the permit or require the permittee to

modify the impoundment or pit and may then make the permit

subject to terms, conditions, restrictions, or limitations that

it considers necessary to protect the rights of other

appropriators.

(b) If the impoundment or pit is on nat.ional forest system

l-ands, dn application is not correct and complete under this

section unti-l- the applicant has submitted proof of any written

special use authorization required by federal 1aw to occupy, use,

or traverse national forest system Iands for the purpose of

diversion, impoundment, storage, transportation, withdrawal, use,

or distribution of water under the permit.

(B) A person may also appropriate water without applying

for or prior to receiving a permit under rul-es adopted by the

department under B5-2-113. "
(- ,llnternaL References to 85-2-306:

t2 LC 8003
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85-2-102 x*
B5-2-322 x
85-2-401 x
B5-20-901x
85-20-901 x
85-20-901 x
B5-20-901 x
B 5-20 - 90 1x

85-2-113 x
85-2-330 x
85-20-607 x
B5-20-901 x
85-20-901 x
B5-20-901 x
B5-20-901 x
85-20-901 x

Joe P. Kolman
Rocaarnh Anrl rrcl.

LSD
444-9280
j kolmanGmt. gov ]

85-2-236 x
B5-2-347 x
85-20-901x
85-20-901x
85-20-901x
85-20-901x
85-20-907 x
85-20-901 x

_END_

85-2-302x
85-2-34.3x
85-20-901 x
85-20-901 x
I 5-20 - 90 Lx
85-20-901 x
B5-20-901 x
B5-20-750lx

{ Name
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Agency
Phone
E-Mail
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